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Abstract
The COVID pandemic is coming to an end; and cross border travel for surgery will resume. The cross border surgical treatments 

seen in two main forms; medical tourism and outreach/teaching care. Both these cross border surgical treatments have inherent 
risks, such as increased costs, unexpected outcomes, and recovery from surgical injury and malpractice. The best method to mini-
mise these risks are to have processes in place which protect the patient and the surgeon. These include a high standard of ethics, a 
patients’ charter, an appraisal of the risks inherent in both types of cross border surgical treatment, an informed consent of a high 
standard and a statement of continuity of care so that ambiguity is reduced. Also, with the advent of pandemic viruses such as covid 
19, assurances that such infections are not inadvertently spread by poor screening procedures of surgeons who travel, or patients 
who travel. With the adoption of these suggestions it is hoped that the process of cross border surgical treatments can be formalised 
safely; with a very high standard of care for the patient and sufficient protection for the surgeon providing the care. 
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Introduction

In this post COVID modern age of an increasingly opened in-
terconnected world, travel is allowed again. Many patients will 
travel across borders for surgical treatment; and many surgeons 
will travel across borders to deliver surgical treatment. This situ-
ation raises many issues about the care that is delivered, and it is 
appropriate to discuss the rights of the patients; and the protection 
of surgeons who deliver such care, the consents for surgery in such 
situations. Also to consider will be the COVID travel regulations set 
by various jurisdictions.

Cross border treatments are most pronounced in broadly two 
categories.

Medical tourism

Medical Tourism is defined as the process in which a patient 
travels outside his usual residence for the purpose of medical or 

surgical treatment [1]. This may be from a lesser developed region 
to a more developed region for the purposes of receiving techni-
cally complex procedures; or conversely, from a more developed, 
more expensive region to a less costly region for procedures which 
cost considerably less. 

The main driver for this type of Medical Tourism are patients 
seeking substantially lower costs abroad [2]. 

Outreach/Teaching

Outreach or teaching programmes are usually when surgeons 
travel to the patient to deliver a specific or complex care, where 
that particular care is not available in the host region. There is also 
a significant teaching component in delivering this complex care at 
the host institutes.

Many professional surgical societies organise such training 
programmes as a social and educational responsibility. The main 
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driver for outreach and teaching programmes are the altruistic be-
haviour of surgeons and surgical societies in their interest to raise 
the standard of surgical care of the less fortunate.

Basic considerations

In the evolution of modern surgical ethics and consent to sur-
gical treatment; the legal standard has shifted from what was de-
fined as the ‘community professional standard - where a body of 
surgeons determine what to disclose to a recipient of surgical care’ 
to ‘the reasonable person standard - where the reasonable patient 
decides on what treatment he or she wants, based on all material 
risk disclosures and the outcome if the condition is not treated’. 
This is also known as ‘informed consent’, and is the standard seen 
in almost all legal jurisdictions in the world as patient autonomy is 
increasingly the standard adopted [3].

However, when the surgical procedure has an unexpected or 
unsatisfactory outcome; legal authorities rely on the concept of 
medical evidence provided by ‘an expert witness’ who will assist a 
court to determine if the ‘standard of care’ was maintained in the 
treatment received by the patient.

Therefore, a framework of the ethical considerations should be 
in place when there is cross border spine surgical treatment being 
contemplated. What is being discussed is just a suggestion. This is 
new territory, and the concepts are still in evolution. At the time 
of writing, the world is experiencing an unprecedented viral pan-
demic with major travel restrictions; and its impact on cross bor-
der surgical treatments is yet to be seen.

The possibility of travel acquired virus affliction adds to the ex-
tra care and testing needed for either the surgeon who travels; or 
the patient and their family who travel to receive treatment. There 
should be clear guideline for these. An infection which leads to a 
compromised general health care will add to the cost of the treat-
ments.

Ethical considerations of patients receiving cross border 
health care

In deciding the rights of patients in cross border healthcare; the 
ethical considerations can be viewed in four convenient sections 
[4].

Autonomy

This is the capacity of the patient to think, decide, and act on the 
basis of such thought and decision, freely and independently. The 

Health Professionals and the carers must help the patient come to 
their own decision; by facilitation, or provision of important infor-
mation material to the surgery being planned. Also to respect and 
allow the patient to follow that decision, even if the health profes-
sional may not agree with it.

Beneficence

This is the moral importance of doing good to the patient. This 
principle means doing what is best for the patient. The difficulty is 
in deciding who has the power to make decisions on what is best 
for the patient. An objective, relevant health professional may de-
termine what is in the best interest of a patient, however the pa-
tient may choose a course of action which is not in his or hers best 
interest. There must be mechanism that allows for the resolution of 
such conflicts. It is fortunate that in the vast majority of situations, 
autonomy and beneficence are congruent.

Non-Maleficence

This is the concept of avoiding harm. It is logical that we do not 
harm patients. Surgical treatments have a small but real chance of 
an unexpected outcome that may be more harmful than beneficial. 
It is not that such treatments are to be totally avoided, in the be-
lief that avoiding harming a patient should take priority over doing 
good; however it must be weighed with a risk/benefit probability 
evaluation, deciding on what is best in the overall consideration in 
the patients best interest. In society, we have a duty not to harm 
anyone, whereas in clinical practise, we owe a duty of beneficence 
to our patients.

Justice

Allocation of resources in effecting the best possible treatment 
can be a major issue when such resources are not available. This 
may be clinical expertise, health infrastructure or finance issues; 
and may be the reason for the cross border health care whether 
for Medical Tourism or for Outreach/Teaching programmes. The 
principle of justice should be considered in 2 aspects; patients with 
the same clinical condition should have access to the same level 
of care, and that the allocation of resources must be equal for all 
patients with the same clinical condition, for example: time, money, 
expertise and infrastructure.

Specific risks in medical tourism

Funding for travel

In deciding that treatment will be done at another geographical 
location, finance becomes a major consideration. Although usually 
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travel is done because the care at the host country is less costly; 
there are considerations like travel costs, hotel and hospital costs 
besides treatment costs. The post surgical treatment costs also 
have to be factored in this consideration, such as costs for repatria-
tion and any special preparations thereof. There should be provi-
sion for funds to be available for this. These funds may be made 
available from local authorities or charities who deem that travel-
ling for treatment is appropriate.

Post operative care/conflict in continuity of care

The surgery itself is only one component of the patients total 
and comprehensive care. The other elements include pre surgical 
consultations, non-surgical treatment, preoperative educational 
programmes, rehabilitation and long term continued care after 
surgery.

It has been suggested that some domestic health professionals 
(from patient’s country of origin) believe that cross border health 
care does compromise continuity of care as there might be disrup-
tion or incomplete flow of movement of material information. A 
meaningful discussion allowing the individual to make an informed 
decision, is a major prerequisite prior to travel; however, the do-
mestic health professional may not be in a position to advice or 
help, if they are not part of the care giving team. Also it may be that 
the domestic health professional may prefer not to take any sig-
nificant responsibility in the decision making process so that they 
avoid fiduciary duty that brings an element of risk responsibility 
should an adverse event occur.

Domestic health professionals have insulated themselves from 
liability should an adverse event occur; by not having any inter-
action with the patient before and after the surgical intervention. 
This provide protection from liability especially if there have been 
no referrals, no advice, no recommendations, and no involvement 
in pre or post-surgical care. This leads to a breakdown in the pa-
tient’s total care. In this situation the cross-border surgery only 
becomes an isolated component of the whole total care; and is not 
desirable. Interestingly the more interaction a domestic health pro-
fessional has with the patient, the higher the risk of liability, but 
also the higher the quality of total care for the patient.

Revision surgery for poor outcome

Risks of surgical complications are real, and do occur, however 
small the probability. An unexpected outcome is a disappointment 

both to the patient and a surgeon. It is more pronounced when this 
happens on a patient’s returns home. This may entail unexpected 
costs which were not planned for beforehand.

Other than the unexpected surgical outcomes, complications 
such as post-surgical wound infections, post-surgical venous 
thrombo-embolism during return travel; and a milieu of other 
complications may occur when the patient has no health care pro-
fessional looking after him. This is the ‘blind spot’ in cross border 
health care [5].

Should there be other post-surgical complications that occur 
on the return of the patient to his home; the difficulty of getting 
another surgeon to continue care may be a problem. This has been 
seen in the cosmetic and transplant surgeries. The revision surgery 
will add to cost and can be substantial in some instances and often 
underestimated by the patients.

Recovery for claim of surgical injury

Many centres which provide cross border health care have 
inbuilt waiver clauses as a prerequisite: that there will be no op-
portunity for recovery of surgical damage should it occur. This is 
a prudent step to reduce financial liability of the treating health 
professional and his hospital.

Should there be an unsatisfactory outcome after the surgical 
treatment abroad; recovery for the loss is subject to jurisdictional 
control. Normally a claim for recovery should be filed in the coun-
try where the treatment is done. This requires the physical pres-
ence of the complainant in the country of treatment.

Unexpected acquired viral affliction such as COVID-19

This adds to the increase cost of care and possible poor out-
come if it affects the patient’s general condition

Specific risks in outreach/Teaching programmes

The risks inherent to patients who are receiving outreach or 
care in teaching programmes are essentially similar to those who 
travel for Medical Tourism.

Post operative care/conflict in continuity of care

When a surgeon has travelled to a host country for the purpose 
of providing surgical care or imparting clinical knowledge which 
involves surgical care; several issues may arise. Among these are 
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the subsequent care for the patient who has received surgical care. 
It is always the practise to provide advise for the post-surgical care, 
especially if the host facility is not familiar with the care provided 
by the visiting surgeon; or if there is no expertise to give continuing 
care. To this end usually a carefully constructed post-surgical care 
plan is provided.

A list of possible complications that may develop after the vis-
iting surgeon has departed should also be discussed and contin-
gency plans made. There should also be a free line of communica-
tion from the patient to the visiting surgeon should it be required. 
Should the patient wish to continue care with the visiting surgeon; 
there should be provision for this too. Again, funds for travel and 
care at the surgeons facility may be an issue.

Revision surgery

Usually, the surgery performed by the visiting surgeons are ex-
emplary and excellent for teaching the hosts. However, unexpected 
complications can and do occur. This may be immediate or after the 
visiting surgeon has returned to his home facility. The complication 
should be managed satisfactorily at the host facility with the least 
delay. This also adds a dimension of extra cost. Again, there should 
be provision for the extra finances required to manage the com-
plications. These could range from infections to revision surgery 
should it be needed.

Recovery for claim of surgical injury

If there be an unexpected outcome which has lead to a claim for 
surgical damages; the claim will be filed in the country where the 
surgery had occurred. The operating surgeon, as well as the team; 
and the centre where the surgery was conducted may the subject 
of legal action.

Issues such the validity of the consent, the patient’s understand-
ing the surgical procedure, the conduct of the procedure and many 
more will be the focus of the action. The local host surgeon and fa-
cility may be the target of the action; if the operating surgeon is not 
available. The delegation and limits of legal responsibilities must 
be clear by all in the surgical team before the onset on treatment.

Should the outcome of the legal challenge not be satisfactory 
for the treating team; provisions for the restitution of the damages 
should be provided for, usually by the treating team’s indemnity 

insurance and the healthcare facility insurance that protects for 
vicarious liability.

A suggested example of a patient’s charter in cross border 
health care

It is essential to have a framework of rights in the form of a pa-
tient’s charter in both types of cross border spine surgical treat-
ments. They can be considered in the following sections [6].

Health protection

The right to have services which promote health and wellbe-
ing, prevent disease, support and empower those with chronic ill-
nesses to actively participate in self-care. This includes the right to 
receive all information to best manage the existing problem; and to 
know if cross border surgical treatment is the best option.

Access

The right to access healthcare services according to the indi-
vidual health needs and requirements. This includes the right to 
a specialist care plan where available; and where not available, ac-
cess to appropriate cross border treatment.

Information

The right to give and receive information about their condition 
which requires surgical treatment. This includes care options, risks 
and prognosis. The discussions should be in a language that the 
patient fully understands. There should be additional information 
provided should it be asked for. If a second opinion is requested, it 
should be provided by an independent specialist health care pro-
vider who agrees cross border health care is appropriate.

Participation and informed consent

The right to participate in the collaborative process of decision 
making related to the condition needing treatment; and to make an 
informed consent about the proposed treatment and care. This in-
cludes all information related to risks, benefits and consequences 
of refusal of any treatment or care: to be able to make an informed 
choice. The patient who is a minor or incapable of making an in-
formed decision must have the next of kin to be able to participate 
in the decision for surgical treatment. Healthcare professionals 
should refrain from participating in such decisions, unless in excep-
tional cases where care is urgent or time sensitive. The appropri-
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ateness of cross border treatment also has to be discussed. Should 
the cross border treatment involve clinical research, it should be 
disclosed to the patient.

Privacy and confidentiality

To expect one’s privacy is respected when receiving cross bor-
der healthcare. To be able to refuse information or photography for 
use in teaching; especially for those whose surgery has been ar-
ranged under an outreach programme. To be able to access one’s 
own medical records in accordance to the protocols existing at the 
facility delivering the surgical treatment.

Dignity and respect

The right to be treated as an individual with dignity, patience, 
empathy, tolerance and courtesy. Also the right to be given time to 
decide about any examination or treatment without coercion from 
the healthcare providers, especially in teaching programmes.

Safe health care

The right to safe and effective care. There must be access to 
health treatments and services that meet adequate safety stan-
dards. Also, to expect that the care received will be free from harm 
resulting from the poor functioning of cross border facilities, medi-
cal malpractice and medical error. There must be proper hando-
ver of care so that a seamless and safe continuity of care between 
services in the cross-border situation is ensured. The cross-border 
care must be delivered by properly qualified and experienced staff. 
The unexpected transmissions of viruses such as COVID 19 also is 
a consideration here.

Comments and complaints

The right to comment on cross border care received and pass 
constructive criticism and complaints. There must be a mechanism 
to facilitate this aspect of outcome assessment. This includes feed-
back, suggestions and raising of concerns or complaints as deemed 
necessary. This should also include the significant others or carers 
of the patients who received cross border care; and should be able 
to be done without any fear of retribution, compromise or quality 
of care.

Protection of the surgeon

As discussed previously, a treating surgeon can be the focus of a 
legal action should there be an unsatisfactory unexpected outcome; 
despite the best care delivered by the treating team and the treat-

ing facility.

There would be a requirement for legal representation of the 
treating surgeon, (and other members of the treating team) and 
the health care facility. For these to be optimal (or regularised - to 
be regular) the following conditions must be satisfied.

Registration to practice surgery at the location where the sur-
gery was performed

For medical tourism this is not an issue as the surgeon is al-
ready registered in his jurisdiction. However, it may be an issue in 
an outreach/teaching situation; where the visiting surgeon should 
be registered to practise medicine and surgery (temporary regis-
tration) at the time the surgery is performed. Other requirements 
to be satisfied are entry into the specialist’s registry, and creden-
tialling at the facility the surgery is to be performed.

Indemnity

This is also a perquisite for performance of surgery. Again this 
is not an issue for surgeons performing surgery in home territory; 
but may pose an issue for visiting surgeons. The indemnity could 
be worldwide or in the host country; for a fixed period of time 
when the surgery is performed. This gives the financial and legal 
protection to the surgeon should there be a legal challenge to the 
surgical treatment done.

Informed consent

The documentation of a proper informed consent is essential 
and acts as protection for the treating surgeons in both medical 
tourism and outreach/teaching programmes. The informed con-
sent should be complete, comprehensive and well understood by 
the patient in a language intelligible to him or her. Ideally the con-
sent should be obtained by the surgeon performing the surgery.

Completion of mandatory health tests as determined by local 
health authorities

An example would be COVID 19 virus infections.

Issues to consider when consenting for cross border surgical 
treatments

Informed consent is a process that ideally begins much before 
the surgical procedure, and not at the immediate moment before 
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the surgery. There should be adequate time for the patient to un-
derstand all issues pertaining to the surgery.

This informed consent process should include the following 
[7,8].

•	 Identify and authorise surgeon: The surgeon performing 
the procedure should be named, and a statement authorising 
the surgeon to perform the said procedure.

•	 Document Condition to be treated: The diagnosis and the 
condition to be treated should be clearly documented. If 
there are more than a single diagnosis, this should be indi-
cated too.

•	 Document procedure to be done: The procedure to be 
done has to be clearly and completely documented. If there 
are several procedures to be done at the same time, this must 
be clearly indicated also.

•	 Document expected benefits: There must be a statement 
or indication of the benefits to be expected from the surgi-
cal procedure, and also some indication of the probability of 
success. This may be defined as a functional improvement or 
an improvement in pain. An objective appraisal is desired so 
that there are no ambiguity in the expected outcome. 

•	 Explain possible complications: This is important in an 
informed consent process. The material risks must be dis-
closed, so that the patient is able to make an informed deci-
sion. It is prudent for the surgeon to discuss all the material 
complications himself; and not to delegate this to a member 
of the team.

•	 Documentation that all alternatives have been dis-
cussed: For an informed consent to be appropriate, there 
should be a statement that the patient has been given infor-
mation of other treatments or alternatives. The patient must 
acknowledge that all alternatives have been presented to 
him prior to deciding on the surgery.

•	 Explanation that tissue may be removed for study: 
Sometimes tissues may be removed for histological or mi-
crobiological evaluation or study. If the tissue is to be used 
in educational purposes at a future date, this also should be 
indicated.

•	 Presence of trainees for purposes of learning and/or 
medical equipment representatives: an indication of the 
people who may be present at the surgical procedure be-
sides the surgeon and the treating team. Usually this will 
include surgical trainees or representatives/vendors of the 
surgical equipment used.

•	 Consent understood with or without interpretor: If the 
patient does not understand the language of the consent, 
ideally an interpretor familiar with the patient’s ethnic 
group or language should be present to explain the details of 
the procedure to the patient. There should be direct contact 
between the surgeon, interpretor and patient face to face.

•	 Anaesthetic consent and complications: An appraisal 
of the anaesthetic risks should be discussed; possibly in a 
separate consent, by the anaesthetist who would be pres-
ent. Again this should not be delegated to another member 
of the anaesthetic team, but the anaesthetist who would be 
conducting the procedure. 

•	 Processes for continued care: If the patient has travelled 
for the expressed purpose of receiving treatment in a medi-
cal tourism situation, there should be a statement regarding 
the continuity of care, so that conflict in the post-surgical 
care is avoided. A referral to the patient’s home country 
should be provided, with all the material information re-
garding the treatment performed. Ideally there should be 
a process whereby there is a facility identified in the home 
country prior to travel. In the situation of an outreach/
teaching situation, a statement regarding who or which facil-
ity will continue the care after the visiting surgeon returns 
home. In the rare situation that the patient wants to follow 
with the visiting surgeon for subsequent care, this should be 
discussed and documented so there is clear delegation of le-
gal responsibilities. 

•	 Signature of patient, surgeon, guardian, witness, inter-
preter: In the conclusion of the informed consent process; 
all those present, patient, surgeon, guardian, witness and 
interpretor should attest that the consent is true and proper 
with a signature. Completing the process correctly prevents 
any issue of ambiguity should it arise post-surgery.
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Conclusion

The post COVID modern interconnected world will witness the 
resumption of cross border surgical treatments seen in two main 
forms medical tourism and outreach/teaching care. Both these 
cross border surgical treatments have inherent risks. The best 
method to minimise these risks are to have processes in place 
which protect the patient and the surgeon. These include a high 
standard of ethics, a patients’ charter, an appraisal of the risks 
inherent in both types of cross border surgical treatment, an in-
formed consent of a high standard and a statement of continuity 
of care so that ambiguity is reduced. With the adoption of these 
suggestions, it is hoped that the process of cross border surgical 
treatments can be formalised safely; with a very high standard of 
care for the patient and sufficient protection for the surgeon pro-
viding the care.
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